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Economic Offense Sentencing
The recent high-profile trials of ponzi schemer Bernard Madoff, Enron’s Jeff Skilling, and WorldCom’s Bernard Ebbers have brought to light significant discrepancies in the sentencing terms for economic offenses, which include larceny, fraud, and nonfraud white-collar offenses. Most of these offenses are sentenced under USSG § 2B1.1, which is one of the most complex sentencing guidelines and which covers more than 300 federal criminal statutes. There are several reasons for this complexity, but one key reason has been “an avalanche of congressional directives” specific to the “fraud” guideline under USSG §2B1.1. As directed by Congress after the 1989 savings and loan financial crisis, the Sentencing Commission’s “Economic Crimes Package,” and the Sarbanes-Oxley Act, the Commission has modified the fraud guideline to “roughly equalize sentences for white collar fraud and embezzlement offenses and blue collar theft offenses” and to “make economic offenses somewhat more severe than in the past.”  Subsequently, there have been a series of amendments, in particular to the “loss table” that has “effectively tripled sentences for large-scale fraud offenses.” 

However, the focus on “loss” in the fraud guideline has resulted in a sentencing structure that is often arbitrary and unjust. You can read about the issue and our suggestions for challenging the fraud guidelines in the article, “At a ‘Loss’ for Justice: Federal Sentencing for Economic Offenses,” which I co-authored with two lawyers who are of counsel to my firm, John R. Steer, former Vice-Chair of the Sentencing Commission and before that its General Counsel, and Mark H. Allenbaugh, Co-Chair of NACDL’s Sentencing Committee. The piece, which was recently published in the American Bar Association’s Criminal Justice Magazine, can be downloaded here: http://bit.ly/ktJJj2
Updates to the Designation Process
In 2005, the Bureau of Prisons (BOP) began to replace its regional designators—the folks who determined where inmates were sent—with a new consolidated Designation and Sentence Computation Center (DSCC) in Grand Prairie, Texas. Now fully implemented, the new system continues the practice of taking recommendations on the place of confinement from the sentencing judge, but it adds the provision that the DSCC must make a reasonable effort to obtain a copy of the Statement of Reasons (SOR), which can override the Presentence Investigation Report (PSR), if it hasn’t been included in the judgment order. To ensure your client is assigned the best possible facility in which to serve his or her term, it’s incumbent on defense counsel to make sure the DSCC receives all required documentation, including the designation request, Judgment with an appropriate judicial recommendation and rationale in support, Presentence Investigation Report (PSR), and the USM Form 129, which shows time in custody. The DSCC then “scores” the inmate’s security level, based on the information provided in the PSR, such as criminal history, severity of the current offense, history of violence and escape, voluntary surrender status, drug and alcohol abuse, etc. The offender’s age (younger offenders are typically given higher scores), Public Safety Factors (PSFs), and medical history also come into play. The article, “Bureau of Prisons Revamps Prison Designation Process,” which was co-authored by one of my firm’s BOP consultants, J. Michael Henderson, and James H. Feldman, Jr. and me and was published in NACDL’s The Champion, reviews changes in the designation process and how they impact defense counsel. The entire article can be downloaded here:
http://bit.ly/lXOl4c
 
My article, “Securing the Best Placement and Earliest Release,” which appeared in my 2008 ABA Criminal Justice Magazine column on federal sentencing, is also useful in helping defense counsel understand how the BOP classifies its facilities, how it determines which is appropriate for which defendant, and how you can optimize the chances your client will be sent to the best prison possible. You can find that article here: http://bit.ly/iXft2J

As noted, a defendant’s health also can play a critical role in prison placement. My Winter 2009 column, “BOP Healthcare: What You (and Your Clients) Need to Know,” http://bit.ly/irV56K provides important information about the BOP’s four-tier provisional care classification system, which includes CARE level 1 for generally healthy inmates under 70 years old and CARE level 2 for those who are stable outpatients, but who require regular clinician evaluations. For inmates requiring more frequent clinical contact and/or hospitalization (CARE level 3) and those whose functioning is severely impaired (CARE level 4), the BOP’s Office of Medical Designation and Transportation makes the call. Because an inmate’s medical care requirements can override other designation factors, defense counsel should be up to speed on the BOP’s new rules of assignment. All three of these articles can also be found in the Publications section on our website: http://www.alanellis.com/CM/Custom/TOCPublications.asp
BOP's Residential Drug Abuse Program (RDAP)
The BOP’s popular Residential Drug Abuse Program has become one of only two realistic ways through which an inmate can reduce a sentence—the other being a Rule 35 motion. It is a successful program. The TRIAD Drug Treatment Evaluation Project found that RDAP participants are significantly less likely to recidivate, relapse to drug use, and engage in misconduct. The program has been widely deployed throughout the federal prison system. The 2005 article in the ABA’s Criminal Justice Magazine, “Getting Out Early: BOP Drug Program,”(http://bit.ly/kQLt2u), which was co-authored by J. Michael Henderson and me, discusses eligibility criteria for the 500-hour Comprehensive RDAP. A later article entitled “Reducing Recidivism: The Bureau of Prisons’ Comprehensive Residential Drug Abuse Program,” (http://bit.ly/kCdCrU), co-authored by J. Michael Henderson, James H. Feldman, Jr., and me and published in NACDL’s The Champion in 2006, lists categories of inmates who aren’t eligible for early release, as well as specific crimes that preclude early release. The most recent article on the subject is entitled “Sentencing: Changes to the BOP Residential Drug Abuse Program,” (http://bit.ly/l84Xz9), which was co-authored by J. Michael Henderson and me and published in The Champion in 2009. It describes RDAP policy changes enacted by the BOP in 2009, including the creation of the Non-Residential Drug Abuse Program, or NR DAP and the type of documentation now required by the BOP before considering an offender for RDAP. One change provides for inmates who aren’t eligible for the RDAP, but who complete a NR DAP to receive more halfway house placement than they would without the program. Additional updates, including the amount of sentence reduction, are also covered in this article. Again, all three of these articles can also be found in the Publications section on our website: http://www.alanellis.com/CM/Custom/TOCPublications.asp
Other News
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     The Federal Prison Guidebook: 2010-2012 Edition, which was co-authored by J. Michael Henderson and me, is now available and can be ordered on our website:  http://www.alanellis.com/PracticeAreas/Federal-Guidebook.asp. The Guidebook provides detailed information on each of the 114 federal prisons, including recreational activities and educational services offered. As one reviewer put it:

"The Guidebook is a must-have for any practitioner, academic and court official, as well as—and perhaps most importantly—defendants facing a federal sentence and their family members."

      It’s worth noting that we routinely work with two former Federal Bureau of Prisons experts: J. Michael Henderson and Phillip S. Wise. As a former BOP Regional Designator for the Western Region of the U.S., Mr. Henderson has made invaluable contributions to our firm over the years, co-authoring numerous articles and advising counsel on BOP practices. He has extensive career experience in the Bureau of Prisons, including oversight for the Federal Bureau of Prisons classification and designation of newly-sentenced federal offenders in the western United States, and helping to revise the BOP’s classification and designation policy and practices. Mr. Henderson held other positions during his career, including Federal Detention Center Administrator and Correctional Programs Specialist in two of the Bureau’s six regional offices. He received special recognition for accomplishments when he held positions working in Federal prisons.
     With 25 years of experience with the BOP, Mr. Wise serves as a Federal Bureau of Prisons medical consultant to our firm and often advises other attorneys on BOP medical issues. As Assistant Director of the BOP, he was primarily responsible for formulating the health care policies for the agency. He brings unique expertise in health care, mental health care, management of health care systems, case management and female inmate issues to our firm.
      Finally, we are in the process of moving our East Coast office from suburban Philadelphia, Pennsylvania to a more convenient location in New York City. Our new address will be 271 Madison Avenue, 20th Floor, New York, NY 10016. For those interested, please note our new Shanghai, China address, as well. 
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For over 40 years, the Law Offices of Alan Ells has worked with federal defendants and inmates and
consulted with many of this country's leading criminal defense attorneys to develop strategies that
abtain the lowest possible sentence for clients, and ifit's one of incarceration, to be served at the
best facility possible, with the greatest opportunity for early release, as well as dealing with problems
inmates have while incarcerated.

From its regional offices in San Francisco, California and New York, New York and its international
office in Shanghai, China, the Law Offices of Alan Ellis represents federal criminal defendants,
inmates and others nationwide in connection with plea negotiations; sentencing;prison designation
and placement, transfers, medical and other problems; Rule 35 motions; direct appeals; Habeas
Corpus 2255 motions; international prisoner transfer treaty work; representation of Chinese nationals
in the United States and business law representation of Americans doing business in China.
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To contact any of our offices by email, please click here: aelaw1@aol.com
Visit our web site at: www.alanellis.com




